
 
 
 
 
 
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/NW/90/2000 
 

In the complaint between: 
 
J F C le Roux            Complainant 
 
and            
 
Sanlam Retirement Fund       Respondent 
 
 
FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE 
PENSION FUNDS ACT OF 1956  
 
 

1. On 12 April 2001 I handed down a preliminary determination in terms of 

which I issued a rule nisi calling upon the parties to show cause, if any, why 

the following final order should not be granted: 

 

The respondent is directed to pay the complainant the benefit which 

he would have received had his benefit not been transferred into a 

cash portfolio but had remained invested at the rate earned by the 

fund until 3 October 1999 less the benefit already paid, plus interest 

on the difference at the rate prescribed by section 2 of the 

Prescribed Rate of Interest Act. 

 

2. The complainant responded to the preliminary determination in a letter 

received by my office on 23 April 2001. The respondent also responded in 

a letter dated 18 April 2001. 

 

3. The facts appear from the preliminary determination aforesaid. 
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4. The respondent’s first argument is that in terms of the rules, a member’s 

retirement benefit accrues as at the date of his retirement. Furthermore 

General Note 11/95 states that, subject to the rules of a fund, a member’s 

retirement benefit accrues on the day following the member’s date of 

retirement from service.  

 

5. Therefore, according to the respondent, a member’s retirement benefit 

must be calculated with reference to his retirement date and he cannot lay 

claim to a greater benefit than that to which he was entitled on that date. 

 

6. Assuming the respondent is correct, it still has misconstrued the nature of 

the complainant’s claim, that is, it does not relate only to the accrual of his 

retirement benefit but rather relates to the applicable rate of return on his 

benefit between the date of its accrual and the date of payment. The fact 

that a benefit accrues on a certain date does not address the problem of 

the rate of return to be applied to the benefit until it is actually paid. 

 

7. The respondent’s defence to the complaint is essentially that it considers 

itself as acting prudently by disinvesting the complainant’s benefit. It states 

that the practice is followed to protect a withdrawing member from a fall in 

the market. It also protects the other members of the fund as their interests 

would clearly be adversely affected if a member whose benefit had 

remained in the market portfolio were to receive his full benefit as on the 

date of retirement notwithstanding the fact that the market had dropped. 

 

8. The above explanation is clearly valid but only relevant where the rules 

give authority to the fund to transfer a member’s benefit to a cash portfolio 

pending payment thereof.  

 



 3 

9. In this instance the rules do not give authority to disinvest a member’s 

benefit pending payment nor was there an agreement with the complainant 

to disinvest. In the absence of a rule or an agreement with the member to 

disinvest the benefit, one must enquire into the governing industry norm.  

 

10. The respondent reiterates in its additional submissions that disinvestment 

is the governing norm, contrary to the finding in my preliminary 

determination.  It states that it has confirmed with Old Mutual that they 

follow the same practice. Furthermore the respondent asserts that PF 

Circular 97 cannot be used as authority for a practice to the contrary as this 

circular addresses a very specific type of situation, namely, the risk that in 

a section 14 transfer the transferor fund’s rate of return may be less than 

the rate of interest agreed upon. The respondent is accordingly of the view 

that PF Circular 97 has no relevance to the present case. 

 

11. However I do not agree. In both the case of a transfer and a withdrawal, 

the question as to the rate of return to be applied to the benefit which has 

accrued arises. Whilst PF Circular 97 specifically deals with transfers, it 

equally provides a practical solution to the withdrawal situation.  

 

12. Despite Old Mutual and Sanlam’s practice, PF Circular 97 expresses a 

wide practice in the industry that the applicable investment return on an 

accrued benefit is the fund’s rate of return. This office has consistently 

followed such an approach, usually to the advantage of the funds and the 

remaining members. See van Wezel v Gencor Pension Fund [2001] 2 

BPLR 1668 (PFA) in which the fund pointed out that if it were standard 

practice to hedge assets pending transfer, funds would be inundated with 

claims where the market in fact rises. 

 

13. Be those questions as they may, they are to some extent academic in the 

present matter because the rules themselves provide a solution. Despite 
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the benefit accruing, the rules and the Act provide for the continuation of 

membership until payment of the benefit, and the defined contribution 

structure provides its own mechanism for enhanced growth on a member’s 

share until payment. It is significant that, in its additional submissions, the 

respondent deals only with the issues canvassed above, that is, the accrual 

of the complainant’s benefit and the question of what constitutes standard 

practice in the industry. It fails to deal with the actual ratio of the preliminary 

determination, namely, that since in terms of both the Act and the rules, the 

complainant was a member of the fund until his benefit was paid on 3 

October 1999, he was entitled to the fund’s rate of return on his benefit until 

that date.  

 

14. The respondent has failed to provide me with any counter argument in this 

regard, and essentially has failed to show cause why the order contained in 

the rule nisi issued on 12 April 2001 should not be made final. 

 

15. The respondent asserts that should the rule nisi be confirmed it would have 

exceptionally far reaching implications not just for the present case but for 

the industry as a whole. However, the solution is for funds to amend their 

rules to reflect their preferred practice. 

 

16. The respondent also contends that confirmation of the rule nisi would give 

rise to the problem that a member’s retirement benefit could not be 

calculated with reference to a particular date and it would thereby be 

impossible to obtain a tax directive. There may be some merit in this, but   

a member’s rights under the rules should not be amended informally to 

meet the convenience of the taxing authority. Proportional, practical and 

efficient methods must be devised which do not arbitrarily deprive 

members of their entitlements under the rules. 
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17. The complainant in his response to the preliminary determination takes 

issue with my view expressed therein that he is not entitled to be 

compensated for the delay in the transfer of his benefit since he had the 

benefit of the favourable fund rate of return from the date of his retirement 

to the date of transfer.  

 

18. However I am not persuaded by his submissions in this regard. The fund 

received the formal instruction to transfer the complainant’s retirement 

benefit to Momentum Life on 30 September 1999 and the funds were 

transferred three business days later, on 5 October 1999 - clearly not an 

unreasonable day.  

 

19. For the foregoing reasons, the rule nisi issued on 12 April 2001 is hereby 

confirmed. 

 

 

DATED at CAPE TOWN this 29th day MAY 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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